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Terms of Reference for the own motion inquiry (OMI) into the deprivation of liberty of NDIS Participants subjected to seclusion
Purpose
The Inquiry has been established in response to concerns that some NDIS participants are experiencing deprivation of liberty through seclusion practices used in the delivery of supports and services. It will examine the prevalence, circumstances and drivers of these practices, their impact on participants' rights, autonomy, safety and wellbeing, and identify opportunities to prevent, reduce and ultimately eliminate their use through evidence-based and less restrictive approaches.
The Inquiry will provide a robust evidence base for policy, regulatory and practice reforms to strengthen safeguards, enhance oversight, improve service quality, and uphold the rights of NDIS participants. Its findings will inform systemic action to prevent and address deprivation of liberty arising from seclusion practices and strengthen protections for NDIS participants.
The Commissioner invites submissions from people with disability who have experienced seclusion in circumstances that may amount to a deprivation of liberty, or who have witnessed or been affected by these practices. The Inquiry also seeks input from families, guardians, advocates, NDIS providers, workers, peak bodies, government agencies and the broader community through submissions,  focus groups and interviews. These contributions will ensure the Inquiry is informed by lived experience, stakeholder expertise and contemporary research and will help identify practical opportunities for reform across the NDIS.
The significance of seclusion and deprivation of liberty
Seclusion is among the most significant restrictions that can be imposed on a person with disability. Under the National Disability Insurance Scheme (Restrictive Practices and Behaviour Support) Rules 2018, seclusion involves the sole confinement of a person with disability in a room or physical space where voluntary exit is prevented, not facilitated, or where it is implied that leaving is not permitted. By restricting a person's freedom of movement and ability to leave a space, seclusion may amount to a deprivation of liberty and engages some of the most fundamental human rights protections. Given its serious impact on these rights, seclusion should only ever be used in exceptional circumstances, subject to appropriate authorisation, oversight and regular review, and only where it remains necessary, proportionate and the least restrictive option available.
The rights to liberty, autonomy, dignity and freedom of movement are protected under domestic and international human rights frameworks, including the United Nations Convention on the Rights of Persons with Disabilities. While legislative and regulatory frameworks may permit the use of seclusion in limited circumstances, authorisation is only one safeguard. It does not lessen the significance of the restriction or remove the obligation to prevent, reduce and ultimately eliminate its use, ensure less restrictive alternatives are actively pursued, and protect people with disability from unnecessary deprivation of liberty.
Seclusion can have profound and enduring impacts on a person's safety, wellbeing, participation and sense of agency, particularly where it is repeated, prolonged, ongoing, or used without appropriate authorisation. Given its potential to restrict fundamental rights and adversely affect participant outcomes, the use of seclusion requires rigorous oversight and scrutiny. This includes ensuring safeguards are effective, providers are accountable, less restrictive alternatives are available and implemented, and opportunities for policy, regulatory and practice reform are identified to better protect NDIS participants.
Scope of review
The experiences of NDIS participants will be central to the Inquiry, with a focus on identifying opportunities to prevent, reduce and eliminate the use of seclusion to prevent deprivation of liberty, while strengthening participants' rights, autonomy, safety, wellbeing and inclusion. 
Issues to be examined:
1. The prevalence, nature and impact of deprivation of liberty arising from seclusion practices in NDIS-funded supports and services, with particular regard to the use of unauthorised seclusion and the repeated, prolonged or ongoing use of authorised seclusion. 

2. The identification of participant cohorts at heightened risk of seclusion and associated deprivation of liberty, including the factors contributing to that risk, any disproportionate impacts and opportunities to strengthen safeguards and prevention measures.

3. Evidence of effective practices, service models and system reforms that prevent deprivation of liberty and reduce reliance on seclusion, including positive behaviour support, and other less restrictive alternatives, and opportunities to strengthen and scale these approaches across the NDIS.

4. The perspectives and experiences of participants and stakeholders regarding the use of seclusion and opportunities for reduction and elimination, including the views of NDIS participants, families, guardians, advocates, providers, workers, state and territory authorising bodies, and other relevant stakeholders.

5. The impact of implementing the Disability Royal Commission's recommendation to prohibit the use of seclusion for children and young people, including any changes in the use of seclusion, participant outcomes, safeguarding arrangements, service delivery practices and the availability and effectiveness of less restrictive alternatives.
These issues will be considered consistent with the Commissioner’s powers and functions under the National Disability Insurance Scheme Act 2013.
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