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Attribution 4.0 International licence, with the exception of:

e the Commonwealth Coat of Arms

e the NDIS Quality and Safeguards Commission logo
e any third party material

e any material protected by a trademark

e any illustration, diagram, photograph or graphic over which the NDIS Quality and Safeguards
Commission does not hold copyright, but which may be part of or contained within this
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More information on this CC BY licence is set out at the creative commons website:
www.creativecommons.org. Enquiries about this licence and any use of this policy can be sent to:
communications@ndiscommission.gov.au

Attribution

Use of all or part of these guidelines must include the following attribution:
© Commonwealth of Australia 2022

Using the Commonwealth Coat of Arms

Terms of use for the Coat of Arms are available at this website:
https://www.pmc.gov.au/government/commonwealth-coat-arms

Important notice

The information in this policy is for general guidance only. It does not constitute legal or other
professional advice, and should not be relied on as a statement of a law in any jurisdiction. You
should obtain professional advice if you have any specific concern.

The NDIS Quality and Safeguards Commission has made every reasonable effort to provide current
and accurate information, but it does not make any guarantees regarding the accuracy, currency or
completeness of that information.

Parties wishing to re-publish or otherwise use the information in this policy must check this
information for currency and accuracy prior to publication. This should be done prior to each
publication edition, as NDIS Quality and Safeguards Commission guidance and relevant legislation
may change. Any queries should be addressed to communications@ndiscommission.gov.au
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Purpose of this policy

The NDIS Quality and Safeguards Commission (the NDIS Commission) is an independent government
body that works to improve the quality and safety of NDIS supports and services, investigates and
resolves problems, and strengthens the skills and knowledge of providers and participants.

The regulatory powers and functions of the NDIS Commission are set out in the National Disability
Insurance Scheme Act 2013 (NDIS Act), and associated Rules. The NDIS Commission’s regulatory
powers are underpinned by the Regulatory Powers (Standard Provisions) Act 2014 (RP Act).

The NDIS Commission’s compliance and enforcement activities are an important part of its work as a
regulator. Those activities enable the NDIS Commission to encourage best practice among NDIS
providers and manage risk to NDIS participants.

The NDIS Commission is required to conduct compliance and enforcement activities in a risk
responsive and proportionate manner. Actions to be taken are determined on a case by case basis
taking into consideration factors such as the seriousness of the issue, the appropriateness of the
provider’s or other person’s response, and the likelihood of further harm to persons with disability.

The NDIS Commission has a range of tools for responding to non-compliance that are provided for in
Chapter 4, Part 3A of the NDIS Act. This policy is one of a suite of policies that expands on the general
information provided in the Compliance and Enforcement Policy, and provides guidance on the NDIS
Commission’s approach to varying, suspending, or revoking the registration of an NDIS provider.

The variation, suspension or revocation of an NDIS provider’s registration is an administrative
process available to the NDIS Commission that provides a compliance mechanism without requiring
court action.

The suspension or revocation of a registered NDIS provider’s registration is considered a strong
compliance action, in that it prevents the provider from continuing to offer services to NDIS
participants in specific circumstances, and therefore is only considered appropriate in instances
where serious issues or breaches have occurred.

The NDIS Commissioner is not bound to vary, suspend or revoke registration and may exercise his or
her discretion in accordance with this policy. Each case will be considered on its particular facts.

Registration with the NDIS Commission

In order for a provider to deliver supports and services to participants whose plans are managed by
the National Disability Insurance Agency (NDIA), a provider must be registered with the NDIS
(including a plan manager). Further, a provider that delivers specialist disability accommodation, uses
restrictive practices, or develops behaviour support plans must also be registered with the NDIS
Commission.

The registration process will depend on the provider’s size and scope, as well as service delivery risk.
The NDIS Commission will assess the suitability of a provider and their key personnel to deliver NDIS
supports and services and notify a prospective NDIS provider of their decision.

Once the NDIS Commissioner makes a decision to allow a provider to be registered, a certificate of

registration will be issued which specifies the classes of supports or services the person is registered
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to provide, the period for which the registration is in force, and any conditions imposed under
section 73G of the NDIS Act. A registered NDIS provider must comply with a range of conditions
contained in the NDIS Act and accompanying Rules, including complying with the NDIS Code of
Conduct, the NDIS Practice Standards, and the provision of information on the request of the
Commissioner.

Legislative provisions

The provisions relevant to the ability of the NDIS Commissioner to vary, suspend or revoke
registrations of registered NDIS providers are:

e variation of registration - sections 73L and 73M of the NDIS Act;
e suspension of registration - section 73N of the NDIS Act; and
e revocation of registration - section 73P of the NDIS Act.

The NDIS Commissioner may issue a notice in accordance with the NDIS Act to vary, suspend or
revoke the registration of an NDIS provider. The NDIS Commissioner may also delegate this power to
a Commission officer, in writing.

Variation of registration

Under section 73L of the NDIS Act, the NDIS Commissioner can vary the registration of a registered
NDIS provider by written notice given to the provider:

(a) atanytime, on the Commissioner’s own initiative; or
(b) on application by the provider under section 73M of the NDIS Act.

The NDIS Commissioner may vary the registration of a registered NDIS provider if the Commissioner
considers it is appropriate in all the circumstances to do so. Specifically, the Commissioner may vary
the registration of an NDIS provider to:

(a) impose, vary or revoke conditions to which the registration is subject under section 73G of
the NDIS Act; or

(b) reduce or extend the period for which the registration is in force; or
(c) extend, modify or reduce the supports or services the provider is registered to provide.

If the NDIS Commissioner decides to vary the registration of a registered NDIS provider, the NDIS
Commissioner must provide a certificate of registration as varied to the provider. A variation of the
registration takes effect on the date specified in the notice provided by the Commissioner.

The NDIS Act provides a registered NDIS provider with the option to apply for a variation to the
provider’s registration. The variation would allow the NDIS provider to expand or limit the range of
supports and services that it is registered to provide. For the variation request, the NDIS
Commissioner will assess the NDIS provider in accordance with the NDIS Practice Standards which
includes taking into account the Quality Indicators Guidelines.

The application must:
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(a) be in writing;
(b) bein aform (if any) approved in writing by the Commissioner; and

(c) include any information, and be accompanied by any documents, required by the
Commissioner.

The NDIS Commissioner may, by written notice, require an applicant for a variation to give the NDIS
Commissioner further information or documents in relation to the application as the NDIS
Commissioner reasonably requires. The notice may specify a period which must not be less than 14
days.

Suspension of registration

Under section 73N of the NDIS Act, the NDIS Commissioner may suspend the registration of an NDIS
provider for a specific period if:

(a) the NDIS Commissioner reasonably believes that the person has contravened, is
contravening, or is proposing to contravene the NDIS Act;

(b) the NDIS Commissioner reasonably believes that the application for registration by the
person contained information that was false or misleading;

(c) the person is an insolvent under administration;

(d) the NDIS Commissioner is satisfied that the person is no longer suitable to provide supports
or services to people with disability, having regard to any matters prescribed by the NDIS
Rules;

(e) the NDIS Commissioner is no longer satisfied the key personnel of the person (if any) are
suitable to be involved in the provision of supports or services to people with disability,
having regard to any matters prescribed by the NDIS Rules.

(f) acircumstance exists that is a circumstance prescribed by the NDIS Rules.

The period of suspension must be no longer than 30 days, however the NDIS Commissioner may
suspend the registration of a person more than once. The NDIS Commissioner must provide written
notice of the suspension, and the reasons for the suspension, to the suspended person. The NDIS
Commissioner may also seek to revoke registration during a suspension period.

Revocation of registration

Revocation by the Commissioner

Under section 73P of the NDIS Act, the NDIS Commissioner may, in writing, revoke the registration of
an NDIS provider if:

(a) the NDIS Commissioner reasonably believes that the person has contravened, is
contravening, or is proposing to contravene the NDIS Act;

(b) the application for registration by the person contained information that was false or
misleading;
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(c) the person is an insolvent under administration;

(d) The NDIS Commissioner is satisfied that the person is no longer suitable to provide supports
or services to people with disability, having regard to any matters prescribed by the NDIS
Rules;

(e) The NDIS Commissioner is no longer satisfied that the key personnel of the person (if any)
are suitable to be involved in the provision of supports or services for which the NDIS
provider is registered to provide, having regard to any matters prescribed by the NDIS Rules;
or

(f) acircumstance exists that is a circumstance prescribed by the NDIS rules.

Before deciding to revoke the registration of a person, the NDIS Commissioner must notify the
person that revocation is being considered. The notice must be in writing and must:

(a) include the NDIS Commissioner’s reasons for considering the revocation;

(b) invite the person to make submissions, in writing, to the NDIS Commissioner within 28 days of
receiving the notice; and

(c) inform the person that if no submissions are made within the prescribed period, any
revocation may take effect as early as 7 days after the end of that period.

Revocation by an NDIS provider

Additionally, a registered NDIS provider may voluntarily request that the Commissioner revoke its
registration. If a registered NDIS provider seeks a revocation, it must do so in writing. The
Commissioner may, in writing, revoke the registration of a person as a registered NDIS provider. The
written notice will include the date the revocation takes effect. The written notification will ensure
the provider knows, in advance, the date that registration will be revoked. This means the provider
can continue the provision of services for a period of time, to ensure NDIS participants are not
immediately without access to their necessary supports and services.

Relevant time periods

In deciding whether to revoke a registration, the NDIS Commissioner must consider any submissions
given to him/her within the period prescribed following receipt of the notice advising that revocation
is being considered.

The NDIS Commissioner must then notify the person in writing of the decision that has been made
with respect to revocation. The notice of decision must be given within 28 days after the end of the
earlier prescribed submission period. If no submissions are made within the 28-day period, a
revocation can take effect as early as seven days after the end of the submission period.

If the notice of revocation is not given by the NDIS Commissioner within the 28-day period, the NDIS
Commissioner is taken to have decided to not revoke the provider’s NDIS registration.
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The NDIS Commission’s approach to varying,
suspending or revoking registrations

The NDIS Commission’s Compliance and Enforcement Policy states that the NDIS Commission
considers a range of factors in determining its response to non-compliance with the NDIS Act and
Rules. In accordance with the NDIS Quality and Safeguarding Framework, the NDIS Commissioner
must balance the need for appropriate protections that meet the government’s duty of care
obligations, with the need to enable participants to take reasonable risks so they can make informed
choices, exercise control and maximise their independence in relation to the supports they receive.

Powers such as the suspension or revocation of an NDIS provider’s registration, are stronger
regulatory tools, typically used after other powers (such as the giving of compliance notices) have
been used unsuccessfully.

The NDIS Commissioner may decide to vary, suspend or revoke a provider’s registration to address
non-compliant conduct or other inappropriate practices. Such action is a protective measure and
may be undertaken even where steps have been taken to remedy a contravention or where a
provider has otherwise been the subject of other compliance action. A suspension or revocation of a
registration may also be used as successive tools (i.e. an initial suspension followed by a revocation)
or in tandem with other compliance tools.

As the variation, suspension or revocation of a provider’s registration may have serious
consequences for persons with disability, workers as well as the provider, the NDIS Commissioner
will balance these considerations with the paramount need to prevent harm to people with disability
when making a decision.

When a variation of registration is an appropriate compliance tool

Imposing a variation of registration on a provider can be an effective compliance tool, particularly to
address lower risk contraventions of the NDIS Act. A variation of registration can impose new
conditions, and limit or expand the support services an NDIS provider can provide as a registered
NDIS provider, to address risks to the health, safety, and wellbeing of persons with disability.

The variation of registration can also be used in conjunction with other compliance tools, such as an
infringement notice or a civil penalty, to compel compliance from a NDIS provider.

Suspension or revocation of registration

The suspension or revocation of an NDIS provider’s registration is a stronger compliance tool and will
most likely be used in circumstances where other compliance tools designed to encourage
compliance have already been used without success, or where an immediate threat to the health,
safety and wellbeing of a person with disability exists. In deciding whether to suspend or revoke the
registration of a person, the NDIS Commissioner must consider the following:
(a) the nature, significance and persistence of any contravention, or proposed contravention, of
the NDIS Act;

(b) the action that can be taken to address any contravention, or proposed contravention, of the

NDIS Act;
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(c) the extent (if any) to which the person is conducting its affairs as a registered NDIS provider
in a way that may cause harm to, or jeopardise, public trust in the National Disability
Insurance Scheme;

(d) the health, safety or wellbeing of people with disability receiving supports or services from
the person; and

(e) any other matters the Commissioner considers relevant.

When a suspension of registration is an appropriate compliance tool

In circumstances where there is an immediate and significant risk to the safety, health and well-being
of a person with disability due to non-compliance or other concerns, it may be appropriate to
suspend the registration of the provider for 30 days as the suspension can be enacted quickly,
subject to procedural fairness obligations. If, after the 30 day period, the NDIS Commissioner is
unsatisfied with the progress made by the NDIS provider to achieve compliance or address other
concerns, a decision to impose a further suspension, or apply an alternative compliance tool such as
a revocation of registration, can be made.

When a revocation of registration is an appropriate compliance tool

If the NDIS Commissioner makes a determination to revoke the registration of a registered NDIS
provider, the NDIS provider will no longer be able to provide services to NDIS participants that have
funding managed by the National Disability Insurance Agency, provide specialist disability
accommodation, implement restrictive practices, or provide specialist behaviour support services.

Given the severity of a revocation of registration, and the detrimental impact it may have on NDIS
participants, the NDIS Commissioner should exercise caution before revoking a provider’s
registration and carefully consider whether other compliance and enforcement tools could achieve a
better outcome. Revocation of registration may be considered an appropriate tool in circumstances
where other compliance action, such as a suspension of registration, have already been used, and
there has been an ongoing failure on the part of the provider to rectify the non-compliance or
properly address any other concerns.

Notice of decision

When exercising the power to vary, suspend or revoke the registration of a provider, the NDIS
Commissioner must give the provider a written notice of the decision.

For a variation of registration, in addition to providing notice of the decision, the NDIS Commissioner
must give a certificate of registration as varied to the provider. The variation will take effect on the
day specified in the notice.

For a suspension of registration, the NDIS Commissioner must provide reasons for the suspension of
registration in the notice.

If the NDIS Commissioner decides to revoke a provider’s registration, the notice of decision must
include the NDIS Commissioner’s reasons for considering the revocation and invite the provider to
make written submissions to the NDIS Commissioner within 28 days of receiving the notice. In the
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notice, the NDIS Commissioner must also inform the provider that, where no submissions are
received within 28 days, the revocation of the provider’s registration may take effect as early as 7
days after the end of that 28-day period.

Record keeping and publication

The NDIS Commission will keep records of all decisions made to vary, suspend or revoke the
registration of NDIS providers. Where permitted by law, the NDIS Commission may provide
information about persons, who have had their NDIS registration varied, suspended or revoked, to
other regulators to assist those regulators in carrying out their responsibilities.

Section 73ZS of the NDIS Act requires that the NDIS Commission must establish and maintain a
register known as the NDIS Provider Register, which includes:

(a) any conditions to which the registration of the person is subject under section 73G; and
(b) if the registration of the person is suspended — information about the suspension.

The NDIS Commissioner may include information about a former NDIS provider, who has had its
registration revoked, on the NDIS Provider Register, which is published on the NDIS Commission’s
website.

Review of decisions

A person can seek a review of certain decisions made by the NDIS Commissioner if they are directly
affected by that decision. When the NDIS Commission undertakes this review, it is known as an
internal review.

An internal review must be undertaken by an officer of the NDIS Commission who was not involved
in making the original decision.

A request for review must be made within three months of receiving written notice of the decision
by:

e sending or delivering a written request by mail or email; or
e making an oral request, in person or by phone, or other means, to the Commissioner.

If the person seeking an internal review receives a decision and they are not satisfied with the
outcome, the person may apply for the decision to be reviewed by the Administrative Appeals
Tribunal (AAT). The request for review by the AAT must be made within 28 days of receiving written
notice of an internal review decision.

The decision made by the NDIS Commissioner will remain until or unless another decision is made by
the AAT.

Relevant to this policy, the following decisions are reviewable by the AAT:

e adecision to impose conditions person’s registration as a registered NDIS provider;
e adecision to vary, or refuse to vary, the registration of a registered NDIS provider;
e adecision to suspend the registration of a registered NDIS provider, and
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e adecision to revoke, or not to revoke, the registration of a person as a registered NDIS provider.

A person may also seek a review of decisions made by the NDIS Commissioner under the
Administrative Decisions (Judicial Review) Act (ADJR Act). The application for review can be made to
the Federal Court or the Federal Circuit Court and can only be made if certain grounds under section
5 of the ADJR Act are present in the application for review.
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