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The NDIS Quality and Safeguards Commission encourages the dissemination and exchange of information provided in this policy. The material in this policy is licensed under a Creative Commons Attribution 4.0 International licence, with the exception of:
· [bookmark: _GoBack]the Commonwealth Coat of Arms
· the NDIS Quality and Safeguards Commission logo
· any third party material
· any material protected by a trademark
· any illustration, diagram, photograph or graphic over which the NDIS Quality and Safeguards Commission does not hold copyright, but which may be part of or contained within this policy.
More information on this CC BY licence is set out at the creative commons website: www.creativecommons.org. Enquiries about this licence and any use of this policy can be sent to: communications@ndiscommission.gov.au
Attribution
Use of all or part of these guidelines must include the following attribution:
© Commonwealth of Australia 2022
Using the Commonwealth Coat of Arms
Terms of use for the Coat of Arms are available at this website: https://www.pmc.gov.au/government/commonwealth-coat-arms
Important notice
The information in this policy is for general guidance only. It does not constitute legal or other professional advice, and should not be relied on as a statement of a law in any jurisdiction. You should obtain professional advice if you have any specific concern.
The NDIS Quality and Safeguards Commission has made every reasonable effort to provide current and accurate information, but it does not make any guarantees regarding the accuracy, currency or completeness of that information.
Parties wishing to re-publish or otherwise use the information in this policy must check this information for currency and accuracy prior to publication. This should be done prior to each publication edition, as NDIS Quality and Safeguards Commission guidance and relevant legislation may change. Any queries should be addressed to communications@ndiscommission.gov.au
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[bookmark: _Toc87518899][bookmark: _Toc92376285]Purpose of this policy
The NDIS Quality and Safeguards Commission (the NDIS Commission) is an independent government body that works to improve the quality and safety of NDIS supports and services, investigates and resolves problems, and strengthens the skills and knowledge of providers and participants.
The regulatory powers and functions of the NDIS Commission are set out in the National Disability Insurance Scheme Act 2013 (the NDIS Act), and associated Rules. The NDIS Commission’s regulatory powers are underpinned by the Regulatory Powers (Standard Provisions) Act 2014 (RP Act).
The NDIS Commission’s compliance and enforcement activities are an important part of its work as a regulator. Those activities enable the NDIS Commission to encourage best practice among NDIS providers and manage risk to NDIS participants.
The NDIS Commission is required to conduct compliance and enforcement activities in a risk responsive and proportionate manner. Actions to be taken are determined on a case by case basis taking into consideration factors such as the seriousness of the issue, the appropriateness of the provider’s or other person’s response, and the likelihood of further harm to persons with disability. 
The NDIS Commission has a range of tools for responding to non-compliance that are provided for in Chapter 4, Part 3A of the NDIS Act. This policy is one of a suite of policies that expands on the general information provided in the Compliance and Enforcement Policy, and provides guidance on the NDIS Commission’s approach to the use of compliance notices.
Compliance notices are a non-punitive mechanism that allow the NDIS Commission to take action, without requiring the matter to go to court. This policy provides background information and guidance on the NDIS Commission’s general approach to the use of compliance notices. 
The NDIS Commissioner is not bound to exercise his or her discretion to give a compliance notice only in accordance with this policy. Each case will be considered on its particular facts.
[bookmark: _Toc87518900][bookmark: _Toc92376286]What is a compliance notice?
A compliance notice is a written direction given to an NDIS provider (as a person or entity under the NDIS Act) by the NDIS Commissioner  requiring the NDIS provider to take certain action, or not take action, within a reasonable timeframe, to address one or more issues of identified non-compliance, or possible non-compliance, with the NDIS Act.  It may also require the NDIS provider to produce evidence that it has taken, or refrained from taking, the specified action. The NDIS Commissioner may also delegate this power to a Commission officer, in writing.
Compliance notices offer a timely compliance tool that can be given by the NDIS Commissioner, to respond to contraventions of the NDIS Act by an NDIS provider, and address quality and safeguarding concerns. The NDIS Commissioner’s power to give a compliance notice is discretionary and offers a non-punitive mechanism to address contraventions of the NDIS Act, without requiring the matter to go to court. The NDIS Commissioner may choose to give a compliance notice prior to, or in tandem with, another compliance and enforcement tool.
Failure to comply with a compliance notice may result in the NDIS Commissioner issuing an infringement notice, commencing legal proceedings to seek a civil penalty order, and in the circumstance of a registered NDIS provider, giving consideration to suspending or revoking the provider’s registration. 
For further information concerning the NDIS Commission’s approach to infringement notices, seeking civil penalties and the suspension or revocation of registration, please refer to the NDIS Commission’s Compliance and Enforcement Policy.
[bookmark: _Toc87518901][bookmark: _Toc92376287]Legislative provisions 
The provisions relevant to the NDIS Commissioner’s use of compliance notices are contained in section 73ZM of the NDIS Act. 
The NDIS Commissioner may give an NDIS provider a written compliance notice if the Commissioner is:
· satisfied than an NDIS provider is not complying with the NDIS Act; or 
· aware of information suggesting that an NDIS provider may not be complying with the NDIS Act.
A compliance notice given by the NDIS Commissioner must:
(a) set out the name of the provider to which the notice is given; and
(b) set out brief details of the non-compliance or possible non-compliance; and 
(c) specify action that the provider must take, or refrain from taking, in order to address the non-compliance or possible non-compliance; and 
(d) specify a reasonable timeframe within which the provider must take, or refrain from taking, the specified action; and 
(e) if the NDIS Commissioner considers it appropriate – specify a reasonable timeframe within which the provider must provider the NDIS Commissioner with evidence that the provider has taken, or refrain from taking, the specified action; and
(f) state that a failure to comply with the notice is subject to a civil penalty; and 
(g) where a registered NDIS provider is concerned – state that a failure to comply with the notice may lead to the suspension or revocation of the provider’s registration; and 
(h) set out any other matters specified in the relevant NDIS rules.
The NDIS Commissioner may, by written notice given to an NDIS provider, vary or revoke a compliance notice if the NDIS Commissioner considers that it is appropriate in all the circumstances to do so.  In deciding whether to vary or revoke a compliance notice, the NDIS Commissioner must consider any submissions received from the provider before the end of the timeframe (as per (d) above).
The NDIS Commissioner will provide written notice of any decision to vary or revoke a compliance notice.
[bookmark: _Toc87518902][bookmark: _Toc92376288]The NDIS Commission’s approach to the use of compliance notices
As noted above, the NDIS Act provides that the NDIS Commissioner may give a compliance notice to an NDIS provider in two key circumstances:
[bookmark: _Hlk79580508]Firstly, as provided by section 73ZM (1)(a), where the NDIS Commissioner is satisfied that an NDIS provider is not complying with the NDIS Act.  In this circumstance, a compliance notice will specify action that the provider must take, or refrain from taking, within a reasonable timeframe, to address the non-compliance.
Secondly, as provided by section 73ZM (1)(b), where the NDIS Commissioner is aware of information that suggests an NDIS provider may not be complying with the NDIS Act. In this circumstance, a compliance notice will also specify action that the provider must take, or refrain from taking, within a reasonable timeframe, to address the possible non-compliance.
The types of compliance matters for which the NDIS Commissioner may give compliance notices to NDIS providers include, but are not limited to:
an NDIS provider or worker not complying with their obligations under the NDIS Code of Conduct, particularly including failing to promptly take steps to raise and act on concerns about matters that may impact the quality and safety of supports and services provided to people with disability;
a registered NDIS provider using a regulated restrictive practice without State or Territory authorisation, and/or not in accordance with an appropriate behaviour support plan; 
a registered NDIS provider failing to implement and maintain an appropriate and compliant incident management scheme, or to comply with all applicable requirements relating to reportable incidents; 
a registered NDIS provider failing to support participants to make informed choices, exercise control and maximise their independence in relation to supports provided; or
any other contravention, or alleged contravention, of the NDIS Act. 
The NDIS Commission’s Compliance and Enforcement Policy provides further broad guidance concerning the factors the NDIS Commission considers when determining whether a compliance notice is suitable, to address non-compliance or possible non-compliance with the NDIS Act.  
[bookmark: _Toc87518903][bookmark: _Toc92376289]When a compliance notice is an appropriate compliance tool
Examples of where the NDIS Commission may be more likely to consider the use of compliance notices include where:
the NDIS provider does not have a history of non-compliance; 
there is a risk to health, safety and wellbeing of people with disability and others in the community arising from the non-compliant conduct; 
a compliance notice can be issued to encourage a change in conduct to improve compliance quickly, compared with other compliance tools which may require legal proceedings and will not be immediately available;
a compliance notice is being issued prior to, or in tandem with, the NDIS Commission taking other action to address concerns of immediate danger or harm;  
the NDIS provider has previously failed to address the relevant non-compliance voluntarily; or
the non-compliance with the NDIS Act is systemic in nature. 
For the avoidance of doubt, the giving of a compliance notice does not preclude the NDIS Commission from taking further compliance action against a person. 
[bookmark: _Toc87518904][bookmark: _Toc92376290]When a compliance notice would not be considered an appropriate compliance tool
Examples of circumstances where a compliance notice may not be appropriate include where: 
the NDIS provider has a history of non-compliance; or 
the NDIS Commission has previously taken action(s) against the provider for similar contraventions of the NDIS Act.
In these circumstances, it may be appropriate for the NDIS Commission to issue a compliance notice, and to consider other compliance or enforcement measures such as a civil penalty order, an injunction, variation, suspension or revocation of an NDIS Provider’s registration, or a banning order.
[bookmark: _Toc73092107][bookmark: _Toc77758127][bookmark: _Toc87518905][bookmark: _Toc92376291]Record keeping and publication
The NDIS Commission will keep records of all circumstances where a compliance notice has been given to an NDIS provider. Where permitted by law, the NDIS Commission may provide information about its use of compliance notices to other regulators, to assist those regulators in carrying out their responsibilities. 
Section 73ZS of the NDIS Act requires that the NDIS Commission must establish and maintain a register known as the NDIS Provider Register, which includes:
if a compliance notice is in force in relation to a registered NDIS provider – information about the compliance notice; or 
if an NDIS provider is, or was, subject to a compliance notice – information about the compliance notice.
[bookmark: _Toc77758129][bookmark: _Toc87518906][bookmark: _Toc92376292]

Review of decisions
A person can seek a review of certain decisions made by the NDIS Commissioner if they are directly affected by that decision. When the NDIS Commission undertakes this review, it is known as an internal review.
An internal review must be undertaken by an officer of the NDIS Commission who was not involved in making the original decision.
A request for review must be made within three months of receiving written notice of the decision by:
sending or delivering a written request by mail or email; or
making an oral request, in person or by phone, or other means, to the Commissioner.
If the person seeking an internal review receives a decision and they are not satisfied with the outcome, the person may apply for the decision to be reviewed by the Administrative Appeals Tribunal (AAT). The request for review by the AAT must be made within 28 days of receiving written notice of an internal review decision.
The decision made by the NDIS Commissioner will remain until or unless another decision is made by the AAT. However, a person may request that the AAT make an order staying or otherwise affecting the implementation of the decision made by the NDIS Commission.
Relevant to this policy, a decision to give a compliance notice to an NDIS provider is reviewable by the AAT. 
A person may also seek a review of decisions made by the NDIS Commissioner under the Administrative Decisions (Judicial Review) Act (ADJR Act). The application for review can be made to the Federal Court or the Federal Circuit Court, and can only be made if certain grounds under section 5 of the ADJR Act are present in the application for review.
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